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HttM Stairs (Cmirt nf Apppala 

For the Second Circuit 


PHILLIP A. FERRATO, individually and as President oi the New York 
Mate Parkway Police Benevolent Association of Jx.ng Island, Inc. and 
the NEW YORK STATE PARKWAY POLICE BENEVOLENT 
ASSOCIATION OF LONG ISLAND, INC., 

Plaintiffs- A ppellanti, 

—against— 

MALCOLM WILSON, as Governor the State of New York, and the 
BOARD ° F NEW YORK PUBLIC EMPLOYMENT RELATIONS 

Defendants-A ppcllces. 


On Appeal from the United States District Court 
for the Northern District of New York 


BRI ? £F OF PLAINTIFFS-APPELLANTS 


Background of the Case 

This Appeal, taken by Plaintifls-Appellants, is from a 
decision by the Honorable Justice James T. Foley, United 
States District Court, Judge for the Northern District of 
New York, said decision being dated July 31, 1974, which 
granted Defendants-Appellees’ motion dismissing Plain- 
tiffs-Appellants’ complaint which sought an order direct¬ 
ing the Defendants-Appellees to recognize the New York 
State Parkway Police Benevolent Association of Long 
Island, Inc., as the exclusive recognized bargaining unit 




of the Lons Island State Parkway Police pursuant to Sec¬ 
tion 207 of Article 14 of the Civil Service Law of the 
State of New York. 

Initially, Plaintiff-Appellant, Phillip A. Ferrato, individ¬ 
ually and as President of the New York State Parkway 
Police Benevolent Association of Lons Island, Inc., 
brousht in the District Court for the Northern District 
of New York, a lawsuit pursuant to 28 USC 1343 (S) and 
42 PSC Section 1983 allesins that the Defendants-Appel- 
lees named herein violated their civil rishts under the 
“Fifth” and “Fourteenth” amendments to the United 
States constitution. Suit was commenced in the District 
Court by filing a complaint on March 27, 1974. 

Tn response to Plaintiffs-Appellants’ complaint, Defend- 
ants-Appellees brousht a motion in the District Court of 
the Northern District Court of New York returnable on 
May 20. 1974 seekins to have Plaintiffs-Appellants’ com¬ 
plaint dismissed upon the grounds that: 

(1) The court lacked jurisdiction over the sub¬ 
ject matter. 

(2) The complaint failed to state a claim upon 
which relief could be granted, to wit: 

(a) The action was barred by res judicata. 

(b) The action was barred by the statute of 
limitations in the New York Civil Service Law, 
Section 213 (a) and the New York Civil Prac¬ 
tice Laws and Rules, Section 217. 

(c) That Plaintiffs-Appellants failed to ex¬ 
haust their administrative remedies. 

(3) Plaintiffs-Appellants failed to join a party 
under Rule 19. 

As a result of said motion to dismiss, the Honorable 
Justice James T. Foley, District Court Judge of the Dis- 
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trict Court of the Northern District of New York in a 
Memorandum-Decision and Order dated July 31, 1974, 
granted Defendants-Appellees’ motion and dismissed 
Plain tiffs-Appellants’ complaint. On August 12, 1974 Plain- 
tiffs-Appellants filed a Notice of Appeal with the United 
States Court of Appeals for the Second Circuit with re¬ 
gard to the Memorandum-Decision and Order of the Hon¬ 
orable Justice James T. Foley, dated July 31, 1974, said 
appeal being the basis for the proceedings currently be¬ 
fore this court. 

Questions Presented 

Whether or not the lower court was correct in dismiss¬ 
ing Plaintiffs-Appellees’ complaint based upon the follow¬ 
ing determinations: 

1. I hat Plaintiffs-Appellees were barred from com¬ 
mencing said law suit based upon a three-year statute of 
limitations; 

2. That Plaintiffs-Appellees were barred from com¬ 
mencing said law suit based upon the applicability of the 
legal concept of res judicata; 

3. That Plaintiffs-Appellees failed to state in their com¬ 
plaint a claim upon which relief could be granted. 

Facts 

Plaintiff-Appellant, Philip A. Ferrato, was and still is 
employed as a Long Island State Parkway Police Officer, 
having been appointed to said position on February 28, 
1958, and at the time of the commencement of this ac¬ 
tion, was the president of the New York State Parkway 
Police Benevolent Association of Long Island, Inc. 

As a result of a determination by the State of New 
York Public Employment Relations Board, all Long Island 
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State Parkway Police were assigned, for the purposes of 
collective bargaining, to the “Security Unit”, said unit be¬ 
ing designated as the recognized and/or certified nego¬ 
tiating unit representative of all Long Island State Park¬ 
way Police as to negotiations with the State of New York 
as to the terms and conditions of employment for said 
police. 

The Security Unit comprises approximately 8,500 em¬ 
ployees, ipproximately 200 of which are Long Island 
State Parkway Police Officers. 

That as a result of the fact that said Long Island State 
Parkway Police Officers comprise less than three percent 
of said Security Lhiit, they effectively have no voice with 
regard to negotiating their terms and conditions of em¬ 
ployment. 

As a result of this inequity Plaintiffs-Appellants sought 
relief by the commencement of a suit in the Federal Dis¬ 
trict Court for the Northern District of New York al¬ 
leging a violation of their constitutional guarantees as set 
forth in the Fifth and Fourteenth Amendments to the 
United States Constitution. 

Prior to the commencement of this lawsuit, the New 
York State Parkway Police Benevolent Association of 
Long Island, Inc., attempted to petition the New York 
State Public Employment Relations Board for a deter¬ 
mination which would decertify said Security Unit as be¬ 
ing the collective bargaining representative for the New 
York State Parkway Police. The petition seeking decer¬ 
tification was not acted upon by PERB since it was de¬ 
termined to be untimely, said petition being denied on 
September 1G, 1970. 

Tn response thereto, ihe New York State Parkway Po¬ 
lice Benevolent Association of Long Island, Inc., instituted 
an Article 78 proceeding within the New York State Su- 
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preme Court challenging the action of PERB in denying, 
as untimely, l he decertification petition. This lawsuit was 
also dismissed as untimely, and as presenting no signifi¬ 
cant legal question since the issues raised therein were 
claimed to have already been previously decided. Matter 
of Cieil Service Employees Association, Inc. v. Helsby, 
32 A.D. 131 (3rd Dept. 1969), aff’d 25 X.Y. 2d 842 (1969). 
Matter of Uupp v. Klein, N.Y. Supreme Ct., Albany Coun¬ 
ty, June 15, 1970, unreported. 

Upon the occurrence of the above, tin* New York State 
Parkway Police Benevolent Association of Long Island, 
Tnc. then instituted a suit in the New York State Su¬ 
preme Court raising the issue of the constitutionality 
upon which PERB was created and the bargaining units 
determined. These challenges were not fruitful and the 
statutes in question were declared to be constitutional. 
Matter of Hupp v. Rockefeller, 4 PERB 7005, X.Y. Su¬ 
preme Ct., Albany County, January 22, 1971, unreported. 

It is upon this background that Plaintiffs-Appellants 
instituted the proceeding in question. 

POINT ONE 

It is respectfully submitted to this court that Plaintiffs- 
Appellants were not barred from instituting the suit here¬ 
in by the three-year statute of limitations as determined 
by the lower court since Plaintiffs-Appellants respectfully 
submit to this court that pursuant to section 213 (1) of 
the Civil Practice Law and Rules of the State of New 
Yrrk, a six-year statute of limitations is applicable un¬ 
der the facts and circumstances herein. 

)t is acknowledged by Plaintiffs-Appellants that the 
statute of limitations applicable to a suit brought under 
42 U.S.C. Section 1983 is determined by the applicable 
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state law. See Molder v. Miller, et al., 235 F2d 153 
(1956). 

Under the above criteria, it is respectfully submitted 
that the action herein, instituted by Plaintiffs-Appellants, 
is best categorized as being in the form of a declaratory 
.judgment action seeking to correct a continuing wrong 
and thus falls within the six-year statute of limitations 
set forth in section 213 (1) of the Civil Practice Law 
and Rules of the State of New York. See Kirn v. Noyes, 
-62 A.D. 581, 31 X.Y.S.2d IK), (1941): Rosenbaum v. Rosen¬ 
baum, 309 X.Y. 371 (1908). 

POINT TWO 

Tt is respectfully submitted to this court that Plaintiffs- 
Appellants are not barred from instituting the suit here¬ 
in based upon the legal concept of res judicata. Tn par¬ 
ticular, Plaintiffs-Appellants herein raise issues different 
from those raised in the previous litigation cited in the 
lower courts opinion as well as being parties separate 
and apart from those set forth in said previous litiga¬ 
tion. Whereas said previous litigation attacked the con¬ 
stitutionality of section 207 of the Civil Sendee Law of 
the State of Xew York, the current proceedings attack 
the implementation thereof as applicable to Plaintiffs- 
Appellants and seeks a determination that said applica¬ 
tion is unconstitutional. 

POINT THREE 

Tt is respectfully submitted to this court that Plaintiffs- 
Appellants complaint alleges a claim upon which relief 
can in fact be granted as well as alleging a claim recog¬ 
nized in law. More particularly, Plaintiffs-Appellants re- 



spectfully submit to tbis court that its constitutional guar¬ 
antees related to the freedom to bargain meaningfully in 
a collective nature as to the terms and conditions of one s 
employment have been impaired by the actions of Defend¬ 
ants-Appellees herein and that such acts infringe consti¬ 
tutional guarantees recognized at law. 

CONCLUSION 

For the reasons stated above, Plaintiffs-Appellants 
respectfully submit to this Court that the decision by 
the Lower Court should be overturned. 

Dated: Mineola, New York 
November 26, 1974 

Respectfully submitted, 

Richard Hartman 

Attorney for Plaintiffs-Appellants 
Office & P. 0. Address 
300 Old Country Road 
Mineola, New York 11501 
(516) PI 2-9000 
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